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term.  The Board of Directors elects the Executive members. 
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Executive Summary 
1. The Law Council thanks the Administrative Appeals Tribunal (AAT) for the invitation 

to make a submission on its ‘Exposure Draft—Migration and Refugee Division 
Practice Direction’ (draft Direction).   

2. The Law Council draws particular attention to the following key recommendations in 
relation to the draft Direction. 

3. First, a number of provisions in the draft Direction are stated as being mandatory, 
without making clear to applicants the consequence of non-compliance.  If the AAT 
intends to enforce compliance with any of these purportedly mandatory obligations 
under its existing statutory powers and/or regard non-compliance as having some 
specific substantive consequence recognised by the Migration Act, the source of the 
relevant power or provision and the implications for applicants should be made clear. 

4. Secondly, in relation to provisions in the draft Direction that address the matters it 
considers to be relevant to a decision on the mode of hearing (that is, in-person, by 
video, or by telephone) the Law Council recommends amendments to the draft 
Direction to: 

• direct the determination of the appropriate mode of hearing towards the mode best 
suited to affording procedural fairness to the applicant, starting from the position 
that an in-person hearing is best suited to this; and 

• more specifically address factors necessary to ensure the hearing is accessible to 
vulnerable applicants, consistent with those general principles. 

5. Finally, the Law Council suggests that the draft Direction be amended to apply those 
accessibility factors to decisions in relation to a use of a case management hearing, 
and to further detail the procedures for case management hearings. 

6. More broadly, the Law Council has received feedback from the profession on most 
provisions within the draft Direction and suggests that consideration be given to 
several amendments to address these comments. 

7. The Law Council also notes that it has proceeded on the basis that the AAT intends 
removing the requirement to lodge a Statement of Facts, Issues and Contentions 
(SOFIC), and the requirement to provide assistance with pronunciation from the 
Practice Direction, following correspondence from the AAT received on 5 December 
2022.  Accordingly, those two elements of the draft Practice Direction have not been 
addressed in this submission. 

8. The Law Council received feedback from the profession which raised concerns about 
both those elements, particularly the SOFIC.  In light of this, if a decision is made to 
reinstate those elements into the Direction, the Law Council would be grateful for the 
opportunity to make a submission which addresses them. 

9. The Law Council understands that the purpose of the SOFIC was to assist the 
Tribunal to triage cases and identify key issues.  The Law Council would welcome an 
opportunity to make submissions on alternative ways the Tribunal could address 
these objectives in the originating application. 
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Context 
10. The draft Direction would be given under section 18B of the Administrative Appeals 

Tribunal Act 1975 (Cth) (AAT Act).  Under that section, the President may give written 
directions in relation to a number of matters, including the conduct of reviews.1  The 
draft Direction would apply to applications for review of decisions in the AAT’s 
Migration and Refugee Division (MRD). 

11. If made, the Direction would: 

• Revoke the: 

- Migration and Refugee Matters Practice Direction dated 1 August 2018;2 
and 

- COVID-19 Special Measures Practice Direction—Migration and Refugee 
Division dated 27 April 20203 (2020 Practice Direction);4 and 

• be read in conjunction with the: 

- the General Practice Direction; and 

- the Giving Documents or Things to the AAT Practice Direction; 

- the Conducting Migration and Refugee Reviews President’s Direction 
(Conducting Migration and Refugee Review Direction); and 

- the Prioritising Cases in the Migration and Refugee Division Practice 
Direction.5 

General comments 
Use of the draft Direction 
12. As a general comment, the Law Council suggests that the efficacy of the draft 

Direction will depend significantly on the consistency with which it is used by the AAT. 

13. To assist with this, the Law Council suggests that consideration be given to: 

• providing AAT members with training on its use; 

• conducting audits in relation to the consistency in its application by members; and 

• establishing a feedback and constructive complaints mechanism to address 
feedback on the implementation of the draft Direction, with responses provided on 
how matters raised are being addressed by the AAT. 

 
1 Paragraph 18(c) of the Administrative Appeals Tribunal Act 1975 (Cth).  
2 AAT, ‘Migration and Refugee Matters’ 
https://www.aat.gov.au/AAT/media/AAT/Files/Directions%20and%20guides/Practice-Direction-Migration-and-
Refugee-Matters.pdf.  
3 AAT, ‘COVID-19 Special Measures Practice Direction – Migration and Refugee Division’ 
<https://www.aat.gov.au/AAT/media/AAT/Files/Directions%20and%20guides/COVID-19-Special-Measures-
Practice-Direction-Migration-and-Refugee-Division.pdf>.  
4 Draft Direction [1.3].  
5 Ibid [1.4].  

https://www.aat.gov.au/AAT/media/AAT/Files/Directions%20and%20guides/Practice-Direction-Migration-and-Refugee-Matters.pdf
https://www.aat.gov.au/AAT/media/AAT/Files/Directions%20and%20guides/Practice-Direction-Migration-and-Refugee-Matters.pdf
https://www.aat.gov.au/AAT/media/AAT/Files/Directions%20and%20guides/COVID-19-Special-Measures-Practice-Direction-Migration-and-Refugee-Division.pdf
https://www.aat.gov.au/AAT/media/AAT/Files/Directions%20and%20guides/COVID-19-Special-Measures-Practice-Direction-Migration-and-Refugee-Division.pdf
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14. The Law Council has previously suggested that the process for making complaints 
about AAT members more generally should be strengthened.6  While not directly on 
point for the purpose of this submission, the Law Council would be happy to provide 
further details on how this could work. 

15. The Law Council suggests that an accompanying guide for the Direction be prepared, 
which explains what key provisions are intended to achieve.  Suggestions as to 
matters that may be included in that guide are made throughout this submission. 

Submissions on the draft Direction 
Mandatory actions 
16. There are a number of subclauses in the draft Direction where the word ‘must’ is used, 

directed at the actions of applicants and representatives. 

17. Subclause 2.2 of the draft Direction distinguishes the term ‘must’—described as 
denoting ‘something that you must do’, from ‘should’—described as denoting 
‘something that the AAT expects you to do and, if you are a representative, indicates 
good practice’.  (It is noted the use of the word ‘must’ in the definition of ‘must’ is 
circular.) 

18. In these instances, it is not clear whether these mandatory provisions are consistent 
with the Migration Act 1958 (Cth) and, in particular, whether any perceived 
non-compliance with them will be enforced using any of the AAT’s existing statutory 
powers, or will have any substantive consequence recognised by the Migration Act. 

19. Paragraph 68(1)(a) of the AAT Act provides that a document or thing that is required 
or permitted by the Act or another enactment to be lodged with, or given to, the 
Tribunal must be lodged or given in accordance with any direction made under 
section 18B.  It is not clear, however, whether all or some of the references to ‘must’ 
in the draft Direction are intended to activate paragraph 68(1)(a), or the consequence 
to the applicant, whether or not the provision is activated, if the applicant does not 
comply with the obligation purportedly imposed by the draft Direction. 

20. The Law Council suggests that, if the AAT does intend to enforce compliance with any 
of these purported mandatory obligations under its existing statutory powers and/or 
regard non-compliance as having some specific substantive consequence recognised 
by the Migration Act, the source of the relevant power or provision and the implications 
for applicants should be made clear.  If the AAT does not intend to enforce 
non-compliance with purported mandatory obligations, the word ‘must’ should be 
replaced with ‘should’ in the relevant places. 

 
6 Law Council of Australia, Submission to the Legal and Constitutional Affairs References Committee, 
Performance and integrity of Australia’s administrative review system, 7 December 2021 [30]-[32] < 
https://www.lawcouncil.asn.au/publicassets/b3de0516-505d-ec11-9445-005056be13b5/4137%20-
%20Inquiry%20into%20administrative%20review%20system.pdf>. 

https://www.lawcouncil.asn.au/publicassets/b3de0516-505d-ec11-9445-005056be13b5/4137%20-%20Inquiry%20into%20administrative%20review%20system.pdf
https://www.lawcouncil.asn.au/publicassets/b3de0516-505d-ec11-9445-005056be13b5/4137%20-%20Inquiry%20into%20administrative%20review%20system.pdf
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21. The following examples have been raised by the profession as suggested instances 
of the word ‘must’ where consideration should be given as to whether these will be 
enforced as obligations (with detail around the implication of this made clear) or will 
not, in which case it is suggested that the language be softened: 

• subclause 7.9—‘you must bring with you to the hearing originals of all evidence 
which we request you to bring’; 

• subclause 9.4—‘you must: (a) complete the ‘Response to hearing invitation’ form 
in full; and (b) lodge the form no later than seven (7) days after receiving the 
hearing invitation; 

• paragraph 9.5(c)—‘you must explain why [you or another person will experience 
difficulty participating in the hearing by telephone, by video or in person or the 
hearing cannot be conducted by telephone, by video or in person] in the form or 
in a separate document sent to us with the form’; 

• subclause 9.6—‘you must assume that the hearing will proceed in the manner 
advised unless we tell you otherwise’; 

• subclauses 9.9–9.11—purported obligations (through the use of the word ‘must’) 
to lodge evidence and submissions 7 days prior to hearing, to explain why in 
circumstances where that was not done, and to provide that material in a particular 
form; 

• subclauses 9.19–9.22—purported obligations in relation to attendance at 
hearings; 

• subclauses 11.7–11.9—purported obligations to identify new or varied claims or 
new evidence, and in relation to addressing country information on which the 
applicant relies; and 

• subclause 11.10—‘you must [in student visa matters] lodge evidence of enrolment 
(Confirmation of Enrolment (CoE)) in an approved course, including the course in 
which you are currently enrolled and courses in which you were previously 
enrolled’. 

22. Concerns with other purported obligations in the draft Direction in relation to the 
Tribunal’s procedures are discussed throughout this submission. 

Particular concerns 

23. Members of the profession have raised particular concerns about subclauses 11.7 to 
11.9, which set new obligations in relation to evidence provided in protection visa 
matters. 

24. As the AAT is a de novo review body, all claims and information must be considered 
afresh.  Members of the profession have raised concerns that these purported 
obligations to identify new claims and evidence could suggest movement towards a 
fast-track style review, where the applicant must make the case about ‘new 
information’ and why that can be considered by the AAT.  These members suggest 
that the burden should not be on the applicant, including self-represented applicants, 
to clearly articulate their claims for protection and identify new evidence in the 
submissions. 

25. The Law Council shares these concerns about the draft Direction purportedly 
imposing obligations, not apparently stated in the Migration Act, about how protection 
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claims should be made and supported.  Again, it is not clear how such an obligation 
will be enforced if not met. The Law Council would be concerned if an applicant’s 
failure to comply with a purported obligation to present their protection claims and 
evidence in a particular way somehow prevented the applicant’s claims for protection 
from being fully considered on their merits. 

26. The Law Council appreciates the AAT’s intention with these provisions may be to 
assist the applicant to make their case clearly.  It suggests that the references to ‘must’ 
in these subclauses in particular should be amended to ‘should’ or some other 
non-obligatory terminology, with some explanation given in the Direction or the 
supporting information as to why this is in applicants’ interests. 

27. In relation to subclause 11.10, members of the profession have suggested that: 

•  there is no statutory timeframe for providing the CoE; and 

• as drafted, subclause 11.10 assumes that all Subclass 500 review applications 
are being run to show that an applicant meets the requirements for the visa. 

Recommendation 
• If the AAT intends to enforce compliance with any of these purportedly 

mandatory obligations under its existing statutory powers and/or 
regard non-compliance as having some specific substantive 
consequence recognised by the Migration Act, the source of the 
relevant power or provision and the implications for applicants should 
be made clear in the draft Direction. 

• The AAT should amend the draft Direction to change the word ‘must’ 
to ‘should’ in relation to subclauses that presently express an 
obligation as being mandatory, but which the AAT does not intend to 
enforce as an obligation. 

• In particular, the AAT should amend subclauses 11.7 to 11.9 so that 
they no longer impose obligations in relation to the way in which a 
protection visa applicant ‘must’ make their case.   

 

Hearings 
Hearing procedures 

28. Subclauses 9.1–9.3 of the draft Direction respectively: 

• provide that the AAT may hold a hearing: in person, by video, by telephone, or by 
a combination of those (mode of hearing); 

• provide a list of relevant considerations when making a decision on the mode of 
hearing; and 

• request the applicant or representative to inform the AAT of any preference for a 
particular mode of hearing ‘as soon as possible’. 
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Mode of hearing 

29. In migration matters, the invitation to appear before the AAT to give evidence and 
present arguments relating to the issues arising in relation to the decision under 
review—that is, attend a hearing—provided by sections 360 and 425 is the key 
mechanism for affording procedural fairness,7 a central tenet of administrative law.  In 
holding a hearing under these powers, the AAT must conduct itself in a manner that 
is procedurally fair, which requires consideration of the circumstances of a case.8 

30. As such, in determining the mode of hearing to be employed in any particular case, it 
will be necessary for the Tribunal to consider how procedural fairness can be given 
effect in the circumstances of that case. 

31. The Law Council considers that an in-person hearing will generally be more conducive 
to affording procedural fairness to an applicant than other modes of hearing.  This is 
particularly the case for substantive and contested matters and with respect to 
migration hearings, which include parties with a range of vulnerabilities.  The Law 
Council has previously raised the procedural fairness issues that arise from holding 
hearings online, including difficulties using the technology, a party (particularly an 
unrepresented person) or a witness abandoning their point due to pressure created 
by issues accessing documents, fatigue arising from the use of audio-visual 
technology, and for a full appraisal of body language to assist the making of credibility 
findings (although this is not necessarily the case in all circumstances).9 

32. As such, is the Law Council suggests that the starting point for the AAT MRD be that 
a hearing occur in person unless, in the circumstances of the case, procedural 
fairness will not be affected by it being held in a different mode.  The reason from 
departing from this starting point, could include that a review applicant has been asked 
for their preference and that preference is a video hearing.  Alternatively, the AAT MRD 
may have informed the review applicant that it has identified that there are no issues 
of credibility it wishes to assess and, for that reason, subject to comment from the 
review applicant, it intends to hold a video conference for the matter. 

33. The draft Direction could be said to suggest that a determination of the mode of 
hearing is entirely at the discretion of the member, having considered the listed 
factors.  The Law Council suggests that these provisions be reframed to direct the 
central question (determining the mode of a hearing) to what mode of hearing is 
procedurally fair in the circumstances of the case. 

34. For the purposes of this submission, the Law Institute of Victoria expressed the 
stronger view that hearings should not take place via telephone unless requested by 
the Applicant, including hearings involving multiple applicants. 

 
7 SZBEL v Minister for Immigration and Multicultural and Indigenous Affairs (2006) 228 CLR 152 especially 
[25] and [26].  
8 Ibid [26].  
9 Law Council of Australia, submission to the Fair Work Commission (10 February 2022) [25]-[32] < 
https://www.lawcouncil.asn.au/publicassets/2bc0b28e-1395-ec11-944b-005056be13b5/4169%20-
%20The%20future%20of%20online%20proceedings.pdf>.   

https://www.lawcouncil.asn.au/publicassets/2bc0b28e-1395-ec11-944b-005056be13b5/4169%20-%20The%20future%20of%20online%20proceedings.pdf
https://www.lawcouncil.asn.au/publicassets/2bc0b28e-1395-ec11-944b-005056be13b5/4169%20-%20The%20future%20of%20online%20proceedings.pdf
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35. The Law Council’s view is that all of those involved in court or tribunal hearings have 
a right to meaningful, effective, and safe (including culturally safe) participation.  When 
determining whether the use of an online platform is appropriate, the Law Council 
suggests that the AAT should adopt a principles-based approach which considers that 
a person should: 

a. participate in decisions that directly affect them; 

b. know how their rights are affected and by whom; 

c. be treated equally before the law; and 

d. be empowered to claim their rights. 

36. Non-contentious case management hearings may be more amenable to an online 
hearing. 

37. The Law Council’s general position is that most appropriate form of proceeding for a 
particular participant should not be assumed on the basis that a participant has a 
particular attribute. 

38. For the purposes of this submission, the NSW Bar suggested that the factors listed in 
subclause 9.2 of the draft Direction do not reflect best practice in ensuring 
accessibility and in accommodating the needs of applicants, particularly applicants 
with disabilities, applicants from low socioeconomic backgrounds, applicants with 
insufficient English language skills and/or self-represented applicants. 

39. The NSW Bar notes that, while paragraph 9.2(b) refers to (emphasis added) ‘an 
impairment which would make it difficult for you to attend a Registry in person’, and 
paragraph 9.2(g) refers to (emphasis added) ‘your capacity or the capacity of 
another person to participate in a hearing by telephone, by video or in person’, these 
principles are expressed at a very high level of generality. 

40. In order to ensure that these provisions are properly understood and applied, the NSW 
Bar suggests that the draft Direction should provide more detail as to which factors 
are relevant to ‘capacity’ and ‘impairment’.  It suggests that relevant factors, in this 
regard, should include the following: 

• whether an applicant is self-represented, and the location of their proposed 
representative; 

• whether participants have access to required technology, and whether that 
technology is sufficiently reliable to permit them to effectively participate in a 
hearing; 

• whether an applicant requires an interpreter, and whether that interpretation can 
effectively take place in-person, via video, or via telephone; 
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• accessibility needs of the applicant, including: 

- whether they have accessibility needs that would limit their ability to 
participate effectively in a hearing in person; 

- whether they have accessibility needs that would limit their ability to 
participate effectively in a remote hearing, either via video or over the 
phone; 

- accessibility needs of other individuals who may be present, including 
representatives, witnesses, and interpreters; and 

- the preferences of the applicant. 

41. The Queensland Law Society suggests that matters related to trauma, domestic 
violence, significant psychiatric disorders, or cognitive impairment or other disabilities, 
for example, ought to be taken into account. 

42. The Queensland Law Society further suggests that the draft Direction should provide 
guidance on highly vulnerable applicants giving evidence at hearing.  It notes that 
there may be instances where it is not appropriate for a Tribunal member to question 
a person suffering from a psychotic mental illness or significant cognitive impairment, 
for example.  It further suggests that, to the extent that there is any inconsistency, the 
Tribunal’s Guidelines on Vulnerable Persons should be preferred to the draft Direction 
(that is, contrary to subclause 1.5 of the draft Direction). 

43. As a general principle, the Law Council considers that decisions as to whether a 
hearing will be held online should occur early in the proceedings, and in accordance 
with clear and suitable timeframes with respect to the hearing date.  This principle 
does not prevent a decision being made later in proceedings where appropriate. 

44. In this regard, the Law Council suggests that the AAT give consideration to amending 
subclause 9.3 so that the onus is shifted from applicants to advise the AAT of their 
preferred mode of hearing as soon as possible, to the AAT to approach applicants and 
representatives at the time the matter is constituted to canvass their preferred mode 
of hearing. 

45. The Law Council also suggests that the AAT should: 

• whether a hearing is held in-person or online—implement all reasonable 
adjustments to ensure the effective participation of all persons involved in the 
hearing; and 

• develop materials to assist participants in accessing and participating effectively 
in online hearings, which are particularly directed at assisting self-represented 
parties. 

46. The matters in the previous paragraph may be best addressed in the associated 
guidance material referred to at [15].   
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Recommendations 
• The AAT should reframe subclauses 9.1 to 9.3 so that a determination 

of the mode of hearing is directed towards the mode best suited to 
affording procedural fairness to the applicant, starting from the 
position that an in-person hearing is best suited to this 

• The AAT should consider making amendments to subclause 9.2 to 
address the additional factors relevant to the participation of 
vulnerable applicants identified by the NSW Bar and the Queensland 
Law Society. 

• The AAT should consider making amendments to subclause 9.3 to 
provide that the AAT will contact the applicant and representative at 
the time of constitution to discuss the mode of hearing. 

• The AAT should consider including within any associated guidance to 
the draft Direction: 
- general principles supporting a decision as to the mode of 

hearing to be employed in any particular case, along the lines of 
those suggested by the Law Council, above; and 

- materials to assist participants in accessing and participating 
effectively in online hearings and any reasonable adjustments 
that the AAT may make in that regard.   

 

Matters generally relating to hearing procedures 

47. The Law Council makes the following suggestions generally related to hearing 
procedures raised with it by the profession: 

• in relation to subclauses 9.4–9.6, it is suggested that the response to a hearing 
invitation form be amended to enable applicants to make a distinction between: 
not being able to attend a hearing on the proposed date and seeking a hearing on 
a different date; and consenting to the matter proceeding to decision without a 
hearing; 

• in relation to subclause 9.12, it should be made clear in the draft Direction how 
applicants are to have access to materials during the hearing, as purportedly 
required by that provision—that is, in hardcopy or soft copy, and the arrangements 
that the AAT will have in place to ensure access to materials for video conferences 
in particular (e.g. by a shared screen function); 

• in relation to subclauses 9.13–9.14, it is suggested that the draft Direction be 
amended to remove the purported requirement for ‘permission’ to be sought for 
representatives to appear at a different location to applicant.  The rationale for this 
provision is not clear and could, in some circumstances, adversely affect the ability 
of the representative to appear at the hearing; 

• in relation to subclause 9.17, it is suggested that the draft Direction be amended 
to remove obligatory stipulations on the nature and content of the evidence 
provided by a medical practitioner to assist a request for postponement of a 
hearing, which may effectively require detail of the applicant’s medical condition.  
There may be circumstances in which this information cannot reasonably be 
provided.  It is suggested that this subclause be amended to emphasise the 
assistance that will be provided to the AAT, in considering a request for 
adjournment, in providing certain kinds of evidence; and 
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• in relation to adjournments generally, it is suggested that the Direction, or 
supporting guidance material, specifically address the making of an adjournment 
request where the representative is unavailable.  This could be addressed by 
making contact with a representative prior to the hearing being listed or notification 
of the matter being constituted so that representatives can confirm (un)availability. 

48. Further, as noted above, the Law Council is concerned with subclause 9.9 which 
appears to mandate that evidence and submissions must be lodged seven days 
before the hearing.  The Law Council is not aware of the legislative basis for this, and 
suggests that it will not always be necessary or appropriate to require it.  The note in 
the draft Direction which suggests that matters may be rescheduled if material is filed 
late may be a disproportionate response. 

Recommendation 
• The AAT consider making amendments to the hearing provisions in the 

draft Direction to address each of the above matters.   
 

Case management hearings 

49. Subclause 6.1 of the draft Direction provides that the AAT may conduct triaging 
processes to inform the prioritisation of applications for review and facilitate case 
management, which may include: 

(a) inviting an applicant to lodge evidence or give other information about issues 
relevant to the application for review; 

(b) contacting the applicant to discuss how an application for review or set of 
applications may progress; or 

(c) holding a case management hearing. 

50. Subclause 1.6 defines a ‘case management hearing’ to be: 

a hearing conducted by a member to talk to the applicant and any representative 
about how the review will progress, including the evidence to be lodged and setting 
timeframes for lodging evidence and/or submissions. 

51. The Law Council has previously expressed support for the use of directions hearings 
(akin to a case management hearing) to progress matters and alleviate backlogs in 
processing.10  Such procedures can assist in identifying appropriate matters for 
expedited determination.  The Law Council maintains that in-principle support. 

52. As a general comment, the long processing times can make it difficult for 
representatives and applicants to know when they need to be gathering up-to-date 
evidence, contacting and arranging witnesses, including expert witnesses and 
drafting submissions.  Practitioners suggest that a case will often stay dormant before 
a hearing invitation is issued with usually one month’s notice and a request that 
hearing response forms and submission be lodged seven days prior to the hearing.  

 
10 Law Council of Australia, Submission to the Legal and Constitutional Affairs References Committee, 
Performance and integrity of Australia’s administrative review system, 7 December 2021 [49] < 
https://www.lawcouncil.asn.au/publicassets/b3de0516-505d-ec11-9445-005056be13b5/4137%20-
%20Inquiry%20into%20administrative%20review%20system.pdf>.  

https://www.lawcouncil.asn.au/publicassets/b3de0516-505d-ec11-9445-005056be13b5/4137%20-%20Inquiry%20into%20administrative%20review%20system.pdf
https://www.lawcouncil.asn.au/publicassets/b3de0516-505d-ec11-9445-005056be13b5/4137%20-%20Inquiry%20into%20administrative%20review%20system.pdf
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This short period often results in requests for adjournments in order to obtain relevant 
information and arrange witnesses and expert reports. 

53. To address this, as time passes and cases come closer to constitution, it would be 
useful if the Tribunal could advise representatives and applicants when a case has 
been constituted, or shortly before it is going to be constituted, that they should start 
collating their evidence, expert reports and notifying witnesses that a hearing is likely.  
Case management hearings could provide a useful means to contemporaneously 
address the procedure to be followed for the remainder of the matter from that key 
point. 

Decisions to hold a case management hearing 

54. The Law Council suggests that case management procedures be adopted and 
employed in a way that is sensitive to the circumstances of each particular applicant, 
including self-represented applicants with limited or no English.  In deciding whether 
to hold a case management hearing, it is suggested that the AAT be guided by the 
accessibility factors which it applies to determining the mode of hearing to be used for 
hearings generally—that is, the matters set out in subclause 9.2 of the draft Direction, 
subject to the discussion above about that provision. 

Clarity about the matters to be addressed at a case management hearing 

Procedural matters only 

55. The Law Council suggests that consideration be given to amending the draft Direction, 
for example—the definition of ‘case management hearing’ in subclause 1.6—to make 
it clear that the case management hearing will only consider procedural matters and 
will not involve interrogation of the facts in question. 

56. The Law Council has received reports from the profession of instances in which 
applicants have been questioned at such hearings about facts that may be 
contentious: for example, questions about name/identity, home country, and identity 
documentation.  Unrepresented applicants are particularly vulnerable to such 
questioning if clear boundaries are not set. 

57. The Law Council suggests that case management hearings could involve both the 
AAT and applicants and representatives setting mutual expectations in relation to 
these procedural steps, including, for example, agreement on timeframes to lodge 
submissions and evidence, and when a hearing may be held. 

Contentions already accepted and on which further evidence is required 

58. The Law Council further suggests that it would assist applicants and representatives 
if the AAT were to indicate in case management hearings the matters that it has 
already accepted, and which may require further evidence. 

59. Examples given by the profession where this approach may be helpful, particularly for 
vulnerable applicants, include: 

• in matters relating to family violence provisions, the AAT confirming whether it has 
accepted evidence on genuineness on the papers, with the result that this aspect 
of the matter did not need to be addressed in the lead up to or during the hearing; 
and 

• in protection visa matters, the AAT identifying which claims have been accepted 
and the issues (if any) regarding which it seeks further evidence. 
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Further matters relevant to triaging cases 

60. The Law Council raises the following additional matters generally relevant to triaging 
cases, which have been suggested by the profession: 

• consideration should be given to cross-referencing subclauses 6.4–6.6, which 
deal generally with an applicant who consents to the AAT deciding a review 
without the applicant appearing before it, with provisions in the Migration Act which 
deal with that consent (for example, sections 360 and 425); and 

• the circumstances in which an expedited hearing request can be made in 
subclause 6.7 should not be expressed as being exhaustive. 

61. The Law Council suggests that it would assist in triaging matters if there were an 
option, potentially using a form, for the review applicant to note that she/he intends to 
seek Ministerial intervention following the conclusion of the AAT proceedings.  
Sections 351 and 417 of the Migration Act empower the Minister to intervene only 
after the Tribunal has made a decision—that is, by substituting the AAT’s decision with 
a different, more favourable, decision. 

62. There will be matters where the review applicant acknowledges that the Tribunal 
cannot provide them with a positive outcome, but has applied for merits review for the 
sole purpose of enabling a request to be made of the Minister to intervene under 
sections 351 and 417 of the Migration Act.  It is in the interests of all parties that these 
matters proceed promptly to decision. 

 

Recommendation 
• The AAT should consider amending the draft Direction to: 

- apply the accessibility factors set out in clause 9.2 (subject to an 
amendments made to address this submission) to a decision to 
hold a case management hearing; and 

- make clear that case management hearings will only address 
procedural matters. 

• The AAT should consider adopting an approach to case management 
hearings, reflected in amendments to the draft Direction and/or 
associated guidance material, whereby: 
- both the AAT and the applicant and representative set mutual 

expectations in relation to the procedural steps involved in the 
future conduct of the hearing; and 

- the AAT provides some indication as to whether there are key 
claims that have already been accepted, or regarding which 
further material is sought.   
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Miscellaneous procedural matters 
63. The Law Council suggests that the AAT make amendments to the draft Direction to 

address the following miscellaneous procedural matters. 

Involvement of representatives 

64. The Law Council recommends that the AAT reconsider the suggestion in 
subclause 2.5 that, in deciding whether to allow a representative to present 
arguments at a hearing, ‘the Tribunal will generally consider the extent to which the 
representative is likely to assist the Tribunal by doing so’.  It is unclear on what basis 
this subjective decision would be made.  The Law Council is concerned that, in some 
circumstances, it may lead to a denial of a fair hearing. 

Procedural matters prior to hearing 

Family members 

65. It is suggested that the AAT reconsider the purported obligation in subclause 3.2 to 
require an applicant to advise of family members with concurrent reviews, and provide 
consent to have the matters heard together within 14 days.  This timeframe is 
unnecessary, and the matter could be addressed in a case management hearing or 
at the time of constitution.  Consideration should be given to expanding this provision 
(so amended) to capture associated sponsor applications, as it is not uncommon for 
there to be joint hearings for business sponsors. 

Requests for files 

66. Clause 3.5 provides that applicants and representatives should make any request for 
access to documents under the Freedom of Information Act 1982 (Cth) or 
section 362A of the Migration Act as early as possible after the application for review 
has been lodged. 

67. Section 362A provides that, subject to certain provisos, an applicant and their 
‘assistant’ are entitled to have access to any written material, or a copy of any written 
material, given or produced to the Tribunal for the purposes of the review.  This 
typically includes the Department of Home Affairs file prepared for the original 
decision, which is to be given to the AAT under section 352 of the Migration Act. 

68. The Law Council is advised that Departmental files are not available immediately after 
lodging the review applications and that the most appropriate time to lodge the 
requests for information is about three months after lodgement of the review 
application, provided that the matter is not an expedited matter. 

69. To provide clarity and ensure time is not wasted on requests that cannot be fulfilled, it 
is suggested that the AAT notify the representative when the Departmental file is 
received and available for the representatives to seek access to the file under 
section 362A.  Alternatively, the AAT could consider establishing a process of 
providing that Departmental file, once received, as a matter of course, subject to the 
relevant redactions. 

Format of evidence 

70. It is suggested that not all self-represented applicants will be able to comply with the 
detailed description, in subclause 7.8, of the format in which evidence may be 
provided. 
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Translations of documents 

71. In relation to subclause 7.11, it is noted that overseas applicants are unlikely to have 
documents certified by a person accredited under the National Accreditation Authority 
for Translators and Interpreters—amendments should be considered to address this. 

72. Further, consideration should be given to amending subclause 7.12 so that the 
reference to requirements to provide ‘original’ documents are consistent with 
subclauses 7.9 and 7.10. 

Contact details 

73. In relation to subclause 4.3, which requires the representative who has lodged an 
application to give the AAT contact details for the applicant as well as the 
representative’s contact details, the Law Council: 

• suggests that the AAT should ensure that, where an applicant is represented, the 
legal representative is contacted in relation to all aspects of the review; 

• notes that some applicants do not have all of the contact details listed in 
subclause 4.4, and queries the necessity of all types of contact information being 
provided for both parties; and 

• notes that, in some instances, a client’s phone number may attract legal 
professional privilege: see, for example, the decision of the Full Court of the 
Federal Court of Australia in Minister for Immigration & Multicultural & Indigenous 
Affairs v Hamdan [2005] FCAFC 113. 

74. The Law Council suggests consideration be given to amending subclause 4.6 to make 
it clear that it relates to contact with AAT members ‘in relation to a person’s matter 
before the AAT’. 

Appointing and withdrawing a representative 

75. The Law Council suggests that guidance be provided on how to give effect to a 
representative ceasing to act for an applicant when the applicant has not confirmed 
this with the AAT.  Presently, correspondence continues to be sent to representatives 
in these circumstances.  The Law Council is aware that this is an issue which arises 
from the Migration Act (for example, section 379G), but suggests that it would be 
beneficial if the AAT were to address this issue consistently. 

76. The Law Council separately notes that members have reported instances where a 
person who was not the applicant or authorised representative was able to withdraw 
an application from the MRD using the withdrawal form at: 
https://forms.aat.qov.au/servlet/SmartForm.html?formCode=Withdrawal-MRD. 

77. As currently drafted, the form allows anyone to impersonate a review applicant and to 
withdraw a case without any authentication whatsoever of the identity of the person 
who lodged it.  This online withdrawal form does not require a login and can be 
completed by providing the AAT file number and the review applicant’s name and date 
of birth. 

Scheduling a hearing 

78. Finally, it is suggested that consideration be given to providing some direction to 
members to avoid scheduling hearings, responses for invitations to comment, or 
notification of decisions that fall shortly before or over the summer holiday period as 

https://forms.aat.qov.au/servlet/SmartForm.html?formCode=Withdrawal-MRD
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many representatives close their offices completely for two to three weeks during that 
time.  In addition, many of their staff, review applicants and witnesses will be on annual 
leave as well.   

Recommendation 
• The AAT should consider making amendments to the hearing 

provisions in the draft Direction to address each of the above matters.   

Case-specific instructions 
79. As a general observation, members of the profession queried whether the case 

specific information in clause 11 best sits in a Practice Direction or is better addressed 
in supporting guidance. 

80. Specifically, the Law Council suggests consideration be given to amending 
paragraph 11.1(b) to provide ‘whether or not the visa should be cancelled’. 

Typographical, readability and formatting issues 
81. Finally, the Law Council suggests consideration be given to the following 

typographical, formatting, and structural suggestions to assist readability and 
accessibility of the draft Direction: 

• for a document of this length, it would be useful to have a table of contents; 

• it would be helpful if key provisions found in the cross-referred Directions (detailed 
at [11] of this submission) were replicated in some form in the draft Direction, given 
that most persons affected will not consult these other documents.  For example, 
it is important to emphasise protections available under the Directions, including: 

- Privacy considerations: see General Practice Direction [5.4]–[5.6] 

- Hearings for people in detention: General Practice Direction [6.1]–[6.3]; 
and 

- Restricting publication: Conducting Migration and Refugee Review 
Direction [15.6]. 

• references to ‘s’ should be substituted by ‘section’ whenever used; 

• it is not clear why some words are defined in subclause 1.6 and others in 
Notes—a consistent approach should be employed; 

• consideration should be given to defining ‘best endeavours’ in subclause 2.3; 

• the phrase ‘one or more other family members’ is confusing in 
paragraph 3.3(a)—it is suggested that ‘of your’ be replaced by ‘other’; 

• consideration be given as to whether the Note in subclause 4.3 is unnecessarily 
restrictive, given that the representative may be a member of the applicant’s 
family who resides at the same address; 

• consideration be given to re-ordering clause 5 for logical progression, and to 
link allied provisions as follows: 
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- subclause 5.4 follow existing subclause 5.1; and 

- subclause 5.5 follow existing subclause 5.2; 

• subclause 6.6 relates to ‘your review’ (see introductory words).  That suggests 
it is directed to the applicant, not their representative.  Accordingly, it is 
suggested that paragraph 6.6(b) be drafted to state: ‘if you are represented, 
include the representative’s signature in the notice’; 

• the reference to ‘prescribed period’ is technical and for accessibility should be 
replaced with ‘specified timeframe/ period’ in clause 8; 

• regarding subclause 9.14, ‘business day’ should be defined; and 

• regarding subclause 9.17, amendments should be considered to address the 
possible unavailability of a witness for medical reasons. 
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